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UNITED STATES DISTRICT COURT
FOR THE
DISTRICT OF VERMONT
JAMES D. SULLIVAN, et al., individually and
on behalf of Class of persons similarly situated,
Plaintiffs,
v.

Civil Action
Docket No. 5:16-cv-00125-gwc

SAINT-GOBAIN PERFORMANCE PLASTICS
CORPORATION,
Defendant.
MOTION FOR AN AWARD OF ATTORNEY’S FEES
AND EXPENSES TO CLASS COUNSEL
Plaintiffs, through Class Counsel, pursuant to Fed. R. Civ. P. 54(d)(2) and 23(h),
move this Court for an award of reasonable attorney’s fees and reimbursement of litigation
expenses after over five years of litigation resulting in the Settlement Agreement which provides
up to $34.15 million in benefits to the Property Class and Exposure Class. Class Counsel seek an
award of attorney’s fees of $5,100,000 to be paid from the $26.2 million common fund for the
Property Class Settlement and $1,500,000 to be paid in addition to $6 million fund for the Exposure
Class Settlement Fund. Class Counsel also move this Court for reimbursement of litigation
expenses in the amount of $589,998 from the common fund for the Property Class Settlement and
$445,107 to be paid in addition to the $6 million for the Exposure Class Settlement Fund. These
fee requests represent approximately 19% of the total benefits recovered for the two Classes in the
Settlement, well below the 25% “benchmark” applied by courts within the Second Circuit and
amply supported by the Goldberger factors and the lodestar “cross check.” The amount of these
awards of fees and expenses are within the maximum amounts which Defendant Saint-Gobain
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Performance Plastics Corporation (“Defendant” or “Saint-Gobain”) has agreed not to oppose in
the Settlement Agreement [Doc. 461-2, ¶¶ III.11, IV.4].
A Memorandum and Declarations of Class Counsel support this Motion.
Respectfully submitted.
/s/ Gary A. Davis
Gary A. Davis. Esq. (Pro Hac Vice)
DAVIS & WHITLOCK, P.C.
21 Battery Park Ave., Suite 206
Asheville, NC 28801
T: (828) 622-0044
F: (828) 398-0435
gadavis@enviroattorney.com
Emily J. Joselson, Esq.
LANGROCK SPERRY & WOOL, L.L.P.
P.O. Drawer 351
Middlebury, VT 05753
T: (802) 388-6356
F: (802) 388-6149
ejoselson@langrock.com
David F. Silver, Esq.
BARR STERNBERG MOSS SILVER &
MUNSON, P.C.
507 Main Street
Bennington, VT 05201
T: (802) 442-6341
F: (802) 442-1151
dsilver@barrsternberg.com
CLASS COUNSEL

CERTIFICATE OF SERVICE
The undersigned hereby certifies that on January 12, 2022, a copy of the foregoing was
filed electronically in the United States District Court for the District of Vermont. Notice of filing
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will be sent by operation of the Court’s electronic filing system to all parties indicated on the
electronic filing receipt.

/s/ Gary A. Davis
Attorney for Plaintiffs
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UNITED STATES DISTRICT COURT
FOR THE
DISTRICT OF VERMONT
JAMES D. SULLIVAN, et al., individually and
on behalf of Class of persons similarly situated,
Plaintiffs,
v.

Civil Action
Docket No. 5:16-cv-00125-gwc

SAINT-GOBAIN PERFORMANCE PLASTICS
CORPORATION,
Defendant.
MEMORANDUM IN SUPPORT OF MOTION FOR
AN AWARD OF ATTORNEY’S FEES AND EXPENSES TO CLASS COUNSEL
PRELIMINARY STATEMENT
Plaintiffs, through Class Counsel, pursuant to Fed. R. Civ. P. 54(d)(2) and 23(h), move this
Court for an award of reasonable attorney’s fees and reimbursement of litigation expenses after
over five years of litigation resulting in the Settlement Agreement which provides up to $34.15
million in benefits to the Property Class and Exposure Class. The preliminarily approved Class
Settlement Agreement in this case provides a $26.2 million common fund for compensating
Property Class Members and a fund of up to $6 million for a 15-year Medical Monitoring Program
for the Exposure Class. Based on the benefits provided to the two Classes, Class Counsel request
an award of attorney’s fees of $5,100,000 to be paid from the $26.2 million common fund for the
Property Class Settlement and $1,500,000 to be paid in addition to the $6 million fund for the
Exposure Class Settlement. Class Counsel also move this Court for reimbursement of litigation
expenses in the amount of $589,998 from the common fund for the Property Class Settlement and
$445,107 to be paid in addition to the $6 million for the Exposure Class Settlement.
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These fee requests represent approximately 19% of the total benefits recovered for the two
Classes in the Settlement, well below the 25% “benchmark” applied by courts within the Second
Circuit and amply supported by the Goldberger factors and the lodestar “cross check.” The
expenses of litigation are also reasonable given the number of expert witnesses and the extensive
discovery in this case, as well as the lengthy evidentiary hearing for class certification and Daubert
challenges.
Class Counsel have provided Declarations supporting the fee awards as well as the
expenses incurred. The amount of these awards of fees and expenses are within the maximum
amounts which Defendant Saint-Gobain Performance Plastics Corporation (“Defendant” or
“Saint-Gobain”) has agreed not to oppose in the Settlement Agreement [Doc. 461-2, ¶¶ III.11,
IV.4].
ARGUMENT
I.

THE STANDARD FOR AWARDING ATTORNEYS’ FEES TO CLASS COUNSEL.
This Court has previously discussed the Second Circuit’s standard for awarding attorney

fees to Class Counsel:
The Second Circuit has held that attorneys whose efforts created a “common fund”
are entitled to “a reasonable fee—set by the court—to be taken from the fund.”
Goldberger v. Integrated Res., Inc., 209 F.3d 43, 47 (2d Cir. 2000). The Goldberger
court described two “distinct” methods to calculate the fee in such cases: the
“lodestar” method and a “simpler” method in which the court sets a percentage of
the recovery as a fee with reference to the factors that are used to determine the
“multiplier” for the lodestar.
Sullivan v. Saint-Gobain Performance Plastics Corp., 2021 WL 1851404, at *2 (D. Vt., 2021).
See also, Boeing Co. v. Van Gemert, 444 U.S. 472, 478 (1980) (“[A] . . . lawyer who recovers a
common fund for the benefit of persons other than himself or his client is entitled to a reasonable
attorney’s fee from the fund as a whole.”); Central States Se. & Sw. Areas v. Merck-Medco
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Managed Care, 504 F.3d 229, 248-49 (2d Cir. 2007) (“In common fund cases, courts typically use
either the lodestar method or the percentage method to compute attorneys’ fees.”); Savoie v.
Merchants Bank, 84 F.3d 52, 56 (2d Cir. 1996) (“A party recovering a fund for the benefit of
others, in addition to himself, may recover his costs, including his attorney’s fees, from the fund
itself or directly from the other parties enjoying the benefit.”)
“[T]he recent trend in the Second Circuit has been to apply the percentage-of-recovery
method and loosely use the lodestar method as a baseline or cross check.” In re Eastman Kodak
ERISA Litig., 2016 WL 5746664, *2 (W.D.N.Y. 2016); In re Colgate-Palmolive Co. ERISA Litig.,
36 F. Supp. 3d 344, 348 (S.D.N.Y. 2014) (The “‘percentage of the fund’ method, [] is the trend in
this Circuit,” citing Wal-Mart Stores, Inc. v. Visa U.S.A., Inc., 396 F.3d 96, 121 (2d Cir. 2005).
Awarding attorneys a percentage of the fund is preferred, in part, because it “‘directly aligns the
interests of the class and its counsel and provides a powerful incentive for the efficient prosecution
and early resolution of litigation.’” In re Colgate-Palmolive Co., 36 F. Supp. 3d at 348 (quoting
Wal-Mart Stores, 396 F.3d at 121). This method further incentivizes class counsel to obtain the
largest possible recovery in the most efficient manner possible. Id. “The lodestar method, on the
other hand, disincentivizes early settlements, tempts lawyers to run up their hours, and ‘compels
district courts to engage in a gimlet-eyed review of line-item fee audits.’” Raniere v. Citigroup
Inc., 310 F.R.D. 211, 220 (S.D. N.Y. 2015) (citing Wal-Mart Stores, 396 F.3d at 121).
II.

THE GOLDBERGER FACTORS DEMONSTRATE THE REASONABLENESS OF
THE REQUESTED FEES.
Regardless of which method is used to calculate fees, courts in the Second Circuit evaluate

their reasonableness according to the following “Goldberger factors”: “(1) the time and labor
expended by counsel; (2) the size and complexity of the matter; (3) the risks involved in the
litigation; (4) the quality of representation; (5) the relationship between the requested fee and the
3
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settlement; and (6) considerations of public policy.” Wal-Mart Stores, Inc. v. Visa U.S.A., Inc., 396
at 121-22 (citing Goldberger, 209 F.3d at 47–48 (“What constitutes a reasonable fee is properly
committed to the sound discretion of the district court . . . which is intimately familiar with the
nuances of the case.”)).
A. The Time and Labor Expended by Class Counsel.
For over five years, Class Counsel have vigorously litigated this case, engaging in
substantial and voluminous discovery and motion practice. Class Counsel have prevailed on,
among other things, significant dispositive motions, including Defendant’s Motion to Dismiss
[Doc. 29], Motion for Judgment on the Pleadings [Doc. 35], Motion for Summary Judgment [Doc.
336], and Motion to Exclude Plaintiffs’ Expert Testimony [Doc. 218]. Fact and expert discovery
have been extensive, involving dozens of experts, voluminous expert reports and about 30
depositions. After a three-week hearing involving live testimony from multiple experts on both
sides, Class Counsel also obtained class certification, [Doc. 303], and defeated nearly every one
of Defendant’s Daubert challenges seeking to preclude Plaintiffs’ experts’ testimony [Doc. 300].
Class Counsel also briefed and prevailed on Defendant’s Rule 23(f) appeal of class certification to
the Second Circuit. As this Court stated in May 2021, “Class counsel . . . have developed a difficult
case in minute detail and have already covered a wide range of factual and legal issues in hearings
with the court.” Sullivan v. Saint-Gobain Performance Plastics Corporation, 2021 WL 1851404,
at *4. Class Counsel have also engaged in protracted settlement negotiations for nearly two years,
ultimately resulting in this Class Settlement.
As set out in the attached Declarations, Class Counsel have spent over 16,900 hours
litigating Property Class members’ claims, and over 3,500 hours litigating the Exposure Class’s
medical monitoring remedy, which is a reasonable amount of time to ready a highly complex

4

Case 5:16-cv-00125-gwc Document 474-1 Filed 01/12/22 Page 5 of 14

environmental class action such as this for trial and to negotiate a complex Settlement Agreement
over several months. [See Ex. A, (Declaration of Emily J. Joselson); Ex. B, (Declaration of Gary
A. Davis); Ex. C, (Declaration of David F. Silver)].
B. The Size and Complexity of this Case.
The size and complexity of this environmental contamination class action are beyond
dispute. This case involves two different classes totaling over 8,000 members (over 2,000
properties). As is typical of environmental contamination cases, this case has presented numerous
complex factual and legal questions. For example, proof of liability and damages for groundwater
pollution generally requires highly specialized, technical expertise, and this case is no different.
Plaintiffs have retained nearly a dozen experts, from hydrogeologists and air modeling experts to
real estate appraisers, commissioned reports, and have successfully defended these experts in
depositions and against Defendant’s numerous Daubert challenges. The medical monitoring claim
has presented similarly complex issues of toxicology, epidemiology and clinical medicine, and
Class Counsel successfully defended their medical monitoring experts against Daubert challenges.
The challenges of certifying any class action over the vigorous opposition of the defendant
are a matter of common knowledge. This class action has proven to be more complex than most,
due to two types of classes, one for injunctive relief and one for damages, and the question of
predominance of common issues in environmental contamination cases. The Court’s certification
of the two Classes resulted in Defendant’s unsuccessful Rule 23(f) appeal to the Second Circuit.
This action has also given rise to several important and novel questions of law, such as the
availability of damages under the Vermont Groundwater Protection Act, the availability of medical
monitoring as a remedy for chemical exposure under Vermont law, and the proper measure of
damages for permanent injury to real property arising from chemical contamination. Even the
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typically routine task of issuing class notice has involved extensive briefing on novel, highly
disputed legal questions relating to the Defendant’s communication of a direct settlement offer to
the Class.
Based on this background, this Court previously found the case to be sufficiently complex
to justify a substantial attorney fee award:
The case spans more than 30 years of history at two industrial locations. It involves
two companies. The issues of the source of environmental contamination and the
appropriate remedy have both been complex. This is a large case involving
complicated scientific and legal issues.
Id.
C. The Risks Involved in the Litigation.
Class Counsel accepted this case, involving arguably unsettled areas of Vermont law and
highly technical questions of fact, on a fully contingent basis, with the risk that they would recover
nothing. Class Counsel have advanced over $1 million of their own funds to finance this action
over the past five years, [Ex. A-C], and, to date, have received no compensation, despite the
significant time and expenses they have committed to litigate this action. This significant risk that
Class Counsel undertook in litigating this action supports the requested fee. Maley v. Del Glob.
Techs. Corp., 186 F. Supp. 2d 358, 372 (S.D.N.Y. 2002) (“Class counsel undertook a substantial
risk of absolute non-payment in prosecuting this action, for which they should be adequately
compensated.”); In re Sumitomo Copper Litig., 74 F. Supp. 2d 393, 399 (S.D.N.Y. 1999) (high
risk of litigation justifies fee award where plaintiffs “advanced their own funds (in excess of $1.8
million) and financed the actions for over three years.”).
D. The Quality of the Representation.
This Court recognized that Class Counsel have provided Class Members with quality
representation in this case, calling them “a highly experienced consortium of national
6
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environmental lawyers, Vermont-based environmental lawyers, and a local law firm from
Bennington,” and stating that “the individual attorneys have performed at a very high level before
this court in this case.” [Doc. 303 at 18]. The Court also found that “Class counsel has been
diligent, thoughtful and prepared” and “[t]he court has been greatly aided by their preparation and
advocacy on multiple issues.” Id.
The high quality of Class Counsels’ representation is reflected in the results they have
obtained—obtaining class certification and prevailing on all dispositive motions, marshalling
expert evidence, and readying this case for trial. Class Counsel also vigorously advocated for Class
Members during protracted settlement negotiations that culminated in a substantial Class
Settlement.
Class Counsel are experienced in class action litigation and complex environmental
litigation. [Ex. A-C]. They used their experience to obtain significant relief for the Classes. “[T]he
quality of representation is best measured by results, and such results may be calculated by
comparing ‘the extent of possible recovery with the amount of actual verdict or settlement.’”
Goldberger, 209 F.3d at 55 (citations omitted). Here, members of the Property Class will receive
significant monetary compensation, while members of the Exposure Class will be provided free
medical monitoring for fifteen years until approximately 2037—twenty-one years after
community-wide PFOA contamination was disclosed.
Finally, “[t]he quality of opposing counsel is also important in evaluating the quality of
class counsel’s work.” In re Nigeria Charter Flights Litig., No. MD 2004-1613, 2011 WL
7945548, at *8 (E.D. N.Y. Aug. 25, 2011). Saint-Gobain is represented by one of the premier toxic
and environmental tort defense firms in the United States, which has zealously represented its
client in this action.

7
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E. The Relationship Between the Requested Fee and the Settlement Amount.
Although the reasonableness of a fee award should be based on “the unique circumstances
of each case,” Goldberger, 209 F.3d at 53, it is nonetheless useful to observe that courts in the
Second Circuit routinely award fees “in the 20%–50% range in class actions.” In re Warner
Communications Securities Litigation, 618 F.Supp. 735, 749 (S.D.N.Y. 1985) (collecting cases).
See also In re Payment Card Interchange Fee & Merchant Discount Antitrust Litig., 991 F. Supp.
2d 437, 445 (E.D.N.Y. 2014) (“[I]t is very common to see 33% contingency fees in cases with
funds of less than $10 million, and 30% contingency fees in cases with funds between $10 million
and $50 million); ”); Velez v. Novartis Pharm. Corp., 2010 WL 4877852, at *21 (S.D.N.Y. Nov.
30, 2010) (“District courts in the Second Circuit routinely award attorneys’ fees that are 30 percent
or greater”) (collecting cases); Collins v. Olin Corp., 2010 WL 1677764, at *6 (D. Conn. Apr. 21,
2010) (awarding one-third fee on $1,391,500 settlement fund in “extremely complex” soil and
groundwater contamination case); Strougo ex rel. Brazilian Equity Fund, Inc. v. Bassini, 258 F.
Supp. 2d 254, 262 (S.D.N.Y. 2003) (“a fee of 33 1/3% of the settlement fund is reasonable.”)
As this Court previously found in discussing a potential direct settlement offer to the
Property Class, “[i]n a case which is contested on many issues and has required class counsel to
invest approximately half a million dollars in litigation expenses, a 1/3 contingency fee is
reasonable.” Sullivan v. Saint-Gobain Performance Plastics Corp., 2021 WL 1851404, at *4. Here,
the requested fee award for the Class Settlement is approximately 19%, which is less than the 25%
“benchmark,” less than the Court’s previous 1/3 finding for potential direct settlement offers to
the Property Class, and well within the range typically approved by courts within the Second
Circuit. For the Property Settlement, the requested fee is $5.1 million, which is 19.5% of the total
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$26.2 million Settlement. For the Exposure Class Settlement, the requested fee of $1.50 million is
18.9% of the total $7.95 million Settlement. 1
Finally, with regard to the Exposure Class fees, equitable considerations require the fee
award to be based on the entire $6 million fund, even if the full amount is not expended during the
15-year Medical Monitoring Program and a portion reverts to Defendant. In the case of a fund
where any unclaimed funds revert to the defendant (i.e., a “reversionary fund”), the U.S. Supreme
Court explained in Boeing, “[the defendant’s] latent claim against unclaimed money in the
judgment fund may not defeat each class member’s equitable obligation to share the expenses of
litigation.” Boeing, 444 U.S. at 482; see also Masters v. Wilhelmina Model Agency, Inc., 473 F.3d
423, 437 (2d Cir. 2007) (“The entire Fund, and not some portion thereof, is created through the
efforts of counsel at the instigation of the entire class. An allocation of fees by percentage should
therefore be awarded on the basis of the total funds made available, whether claimed or not.”)
F. Public Policy Considerations.
Finally, as this Court has previously found, public policy considerations justify a
substantial fee award:
This case has presented issues of importance to the Bennington community and to
Vermont as a whole. Plaintiffs have assembled a body of evidence which, if
believed, establishes causation of the contamination of substantial sections of
Bennington and North Bennington by the Chem-Fab plants. The case represents an
important reckoning for the parties and the greater Bennington community. The
award of legal fees to class counsel serves to support the significant public policies
in favor of identifying and compensating incidents of environmental contamination.

1

For the Exposure Class, the relationship between the requested fee and the settlement amount is calculated by
dividing the fee by the total of the settlement amount and the fee and expenses. Because the class benefits when
attorney’s fees are paid in addition to an amount otherwise available to the class, the fee percentage is calculated based
on the “aggregate settlement amount (i.e., the amount available to the Class plus attorney's fees).” Zink v. First Niagara
Bank, N.A., 2016 WL 7473278, at *8 (W.D.N.Y. Dec. 29, 2016); see also Velez, 2010 WL 4877852, at *18.
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Sullivan v. Saint-Gobain Performance Plastics Corp., 2021 WL 1851404, at *5. The Court cited
Collins v. Olin Corp., 2010 WL 1677764, at *6, which found:
In environmental tort cases, issues of proof and causation are often difficult.
Contingent-fee arrangements will encourage other attorneys to accept and
prosecute cases on behalf of individuals who have sustained injuries similar to those
of the plaintiffs in this case.
III.

THE LODESTAR FURTHER DEMONSTRATES THE REASONABLENESS OF A
THE REQUESTED FEES.
The lodestar fee provides a useful “cross-check” to evaluate the reasonableness of a

percentage-of-the-fund fee. See, e.g., Goldberger, 209 F.3d at 50. The lodestar method multiplies
hours reasonably expended against a reasonable hourly rate, and courts have discretion to increase
the lodestar by applying a multiplier based on factors such as the riskiness of the litigation and the
quality of the attorneys. See, e.g., Davis v. J.P. Morgan Chase & Co., 827 F. Supp. 2d 172, 18386 (W.D.N.Y. 2011). To perform the cross check, courts “divid[e] the proposed fee award by the
lodestar calculation, resulting in a lodestar multiplier.” Id. at 184. The multiplier “is a device that
attempts to account for the contingent nature or risk involved in a particular case and the quality
of the attorneys’ work.” Id. at 185 (internal quotation marks omitted); see also Wal–Mart Stores,
Inc., 396 F.3d at 121; In re Telik, Inc. Securities Litigation, 576 F.Supp.2d 570, 590 (S.D.N.Y.
2008) (citing cases).
Courts routinely recognize that a multiplier from two to six times the lodestar is reasonable.
See, e.g., Telik, 576 F.Supp.2d at 590 (“In contingent litigation, lodestar multiples of over 4 are
routinely awarded by courts . . .”); Maley, 186 F.Supp.2d at 369 (noting that multiplier of 4.65 was
“well within the range awarded by courts in this Circuit and courts throughout the country”);
Athale v. Sinotech Energy Ltd., 2013 WL 11310686, at *8 (S.D.N.Y. Sept. 4, 2013) (collecting
cases awarding lodestar multipliers of “between four and five”); Johnson v. Brennan, 2011 WL
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4357376, at *20 (S.D.N.Y. Sept. 16, 2011) (“Courts regularly award lodestar multipliers from two
to six times lodestar”) (collecting cases). In other words, courts will award a fee based on a
percentage of the fund that is several times the lodestar fee, based on the risks of the litigation and
the quality of the representation.
Here, the aggregate lodestar for the three firms’ total of 20,500 hours is $5,534,405. Class
Counsel seek aggregate fees of $6,600,000 based on the percentage method. Thus, if the lodestar
cross-check is applied, Class Counsel request a lodestar multiplier of just 1.19, which is at the low
end of the range of what courts in this Circuit typically award. See, e.g., Maley, 186 F.Supp.2d at
369. If the Court wants to review more detailed documentation of the hours spent by Plaintiffs’
attorneys as part of its lodestar cross-check, Plaintiffs will provide detailed documentation for the
Court’s review in camera.
The lodestar fees are based on the prevailing market hourly rates for complex specialized
litigation in Vermont, which this Court has previously found reasonable. Sullivan v. Saint-Gobain
Performance Plastics Corp., 2021 WL 1851404, at *3. (“The court is satisfied that the hourly rates
fall within the range of reasonable rates for experienced lawyers in a case that has taken five years
to get to the current pre-trial status and has involved multiple expert witnesses. . .”). See also
Semon v. Swenson, 2013 WL 1182224, at *5–6 (D.Vt. Mar. 21, 2013) (concluding that hourly rates
of “approximately $365 to $392 for partners and $247 for associates” were reasonable market rates
for a 2013 securities law case in the District of Vermont). The somewhat higher fees for Davis &
Whitlock attorneys are based on reasonable out-of-district national rates for specialized
environmental class action litigators. See, e.g., Simmons v. New York City Transit Auth., 575 F.3d
170, 175 (2d Cir. 2009) (out-of-district rates may apply when the plaintiffs’ out-of-district counsel
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possess significant specialized expertise and it is “reasonable for Plaintiffs to believe they would
achieve a ‘substantially better net result’ with their services”).
Finally, the amount of time expended over more than five years of litigation is reasonable,
in light of the scope and complexity of the legal and factual issues presented in this complicated
environmental contamination case. [Ex. A-C]. See also Goldberger, 209 F.3d at 50 (“[W]here [the
lodestar method is] used as a mere cross-check, the hours documented by counsel need not be
exhaustively scrutinized by the district court. Instead, the reasonableness of the claimed lodestar
can be tested by the court’s familiarity with the case.”).
IV.

CLASS COUNSEL SHOULD ALSO RECOVER REASONABLE LITIGATION
EXPENSES.
In addition to attorney’s fees, Plaintiffs may also recover their expenses, including expert

fees and incidental and necessary out-of-pocket expenditures. “Courts routinely note that counsel
is entitled to reimbursement from the common fund for reasonable litigation expenses.” Fleisher
v. Phoenix Life Ins. Co., 2015 WL 10847814, at *23 (S.D.N.Y. Sept. 9, 2015). See also In re Nortel
Networks Corp. Sec. Litig., 539 F.3d 129, 132 (2d Cir. 2008) (affirming award of $3.75 million in
expenses); In re Global Crossing Sec. & ERISA Litig., 225 F.R.D. 436, 468 (S.D.N.Y. 2004)
(plaintiffs’ filing fees, expert fees, service of process, travel, legal research, and document
production and review were reimbursable expenses); Allen v. Dairy Farmers of Am., Inc., No.
5:09-CV-230, 2016 WL 3361544, at *10 (D. Vt. June 14, 2016) (“Although [Plaintiffs’] expenses
are substantial, they were ‘incidental and necessary’ to providing adequate representation, are not
artificially inflated or otherwise in bad faith, and are therefore reasonable.”); Semon, No. 2013 WL
1182224, at *7. Class Counsels’ declarations contain a summary of litigation expenses incurred
for their representation of each Class, with an allocation of expenses for the Property Class and
Exposure Class ($589,998 for the Property Class and $445,107 for the Exposure Class) [Ex. A-C].
12
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These expenses are summarized by typical categories. If the Court would like additional detail for
the expenses, Class Counsel will provide it.
Given the complexity and scale of this litigation, the need for several expert witnesses to
assist in carrying Plaintiffs’ burden of proof, and the lengthy evidentiary hearing on class
certification and Daubert challenges, these expenses are reasonable and should be approved.
CONCLUSION
Plaintiffs submit that the percentage method is the appropriate one for calculation of the
fees and that the fees and litigation expenses requested are well supported by Second Circuit law,
including the Goldberger factors. This percentage is also supported by the lodestar cross-check,
showing a very low multiplier (1.19) over and above the lodestar to account for the risks involved.
Accordingly, Plaintiffs respectfully request that the Court award Class Counsel attorney’s fees in
the amount of $6,600,000 million, plus $1,035,106 in litigation expenses, to be payable from the
Class Settlement on or before the Effective Date of the Settlement.
Respectfully submitted.
/s/ Gary A. Davis
Gary A. Davis. Esq. (Pro Hac Vice)
DAVIS & WHITLOCK, P.C.
21 Battery Park Ave., Suite 206
Asheville, NC 28801
T: (828) 622-0044
F: (828) 398-0435
gadavis@enviroattorney.com
Emily J. Joselson, Esq.
LANGROCK SPERRY & WOOL, L.L.P.
P.O. Drawer 351
Middlebury, VT 05753
T: (802) 388-6356
F: (802) 388-6149
ejoselson@langrock.com
David F. Silver, Esq.
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BARR STERNBERG MOSS SILVER &
MUNSON, P.C.
507 Main Street
Bennington, VT 05201
T: (802) 442-6341
F: (802) 442-1151
dsilver@barrsternberg.com
CLASS COUNSEL
CERTIFICATE OF SERVICE
The undersigned hereby certifies that on January 12, 2022, a copy of the foregoing was
filed electronically in the United States District Court for the District of Vermont. Notice of filing
will be sent by operation of the Court’s electronic filing system to all parties indicated on the
electronic filing receipt.
/s/ Gary A. Davis
Attorney for Plaintiffs
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UNITED STATES DISTRICT COURT
FOR THE
DISTRICT OF VERMONT
JAMES D. SULLIVAN and LESLIE
ADDISON, WILLIAM S. SUMNER, JR.,
RONALD S. HAUSTHOR, GORDON
GARRISON, and TED and LINDA
CRAWFORD, Individually and on behalf
of Class of persons similarly situated,
Plaintiffs,

Civil Action No. 5:16-cv-000125-GWC

v.
SAINT-GOBAIN PERFORMANCE
PLASTICS CORPORATION,
Defendant.
DECLARATION OF EMILY J. JOSELSON
I, Emily J. Joselson, declare as follows:
1.

I am making this Declaration in support of Plaintiffs’ Memorandum in Support of

Unopposed Motion for an Award of Attorney’s Fees and Expenses to Class Counsel.
2.

I am one of the Class Counsel for the Property Class in the above-captioned case

and have represented the Class, together with other members of my firm, Langrock Sperry &
Wool, LLP, since 2016.
3.

I submit this Declaration in support of Class Counsel’s fees and expense

calculations, from March 2016 through December 2021. I have specifically included in this
analysis Class Counsel’s fees and expenses related to seeking the legal remedies for the Property
Class, and the injunctive remedy of medical monitoring for the Exposure Class. Thus, this
Declaration sets forth the basis for calculation of fees and expenses for prosecuting all claims of
both Classes.
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4.

I have been a licensed, practicing attorney since 1982. I am licensed to practice

before the Vermont Supreme Court, the United States District Court for the District of Vermont,
the United States District Court for the Western District of Massachusetts, the United States
Court of Appeals for the Second Circuit, and the United States Supreme Court.
5.

Since joining Langrock Sperry & Wool in 1983, my practice has included

complex environmental cases, personal injury cases, products liability cases, and other civil
matters.
6.

I have served as counsel, or lead counsel, in many environmental cases over the

last 37 years, including but not limited to the following: Ouellette v. International Paper Co.,
U.S. District Court (D.Vt.) (class action on behalf of over 300 property owners in three towns
along Vermont’s Lake Champlain shoreline, for air and water contamination); Aiken v. General
Electric Co., State of New York, Supreme Court, Washington County (joinder action on behalf
of more than 40 property owners and two commercial properties in Fort Edward, New York, for
soil vapor contamination); Lewis v. General Electric Co., U.S. District Court (W. D. Ma.)
(joinder action on behalf of more than 50 property owners in Pittsfield, Massachusetts, for PCB
contamination); Allen v. Unifirst Corp., Vermont Superior Court, Washington County (joinder
action on behalf of 26 property owners in Williamstown, Vermont, for stigma damages arising
from volatile organic chemical contamination).

I have represented numerous additional

individuals and groups of property owners, in suits against gas stations, landfills, and other
corporate neighbors, for air and/or water pollution. In addition, I served as local counsel in Allen
v. Dairy Farmers of America, et al., U. S. District Court (D.Vt.) (class action on behalf of on
behalf of Alice E. and Laurance E. Allen d/b/a Al-Lens Farm, Garret and Ralph Sitts, and the
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non-Dairy Farmers of America, Inc. (“DFA”) and non-Dairy Marketing Services LLC (“DMS”)
subclass, alleging antitrust violations).
7.

In the case at bar I, along with Gary A. Davis, Esq. and David F. Silver, Esq.,

have been appointed to serve as Class Counsel. [Doc. 330]. From the outset our firm has
worked closely with Davis & Whitlock, P.C., an environmental law firm in Asheville, N.C., and
David F. Silver, Esq., of BarrSternberg Moss Silver & Munson, P.C., a general litigation law
firm in Bennington, VT. I have been and continue to be fully and sufficiently engaged and
informed about the material aspects of this case to ensure vigorous advocacy on behalf of the
Classes.
8.

Others in my firm who have participated in our legal representation in this matter

include senior attorneys such as myself, associate attorneys, and paralegals, all of whom have
worked under my direction.
9.

The lodestar fees sought in this case for the work securing the rights of and

remedies for the Property Class are as follows:
Emily Joselson and other senior attorneys
Associate attorneys
Paralegals
10.

$350 per hour
$225 per hour
$110 per hour

The total number of hours expended by my firm from March 2016 through

December 2021, including the time spent on property injuries and medical monitoring, is
12,156.05.

At my firm’s historic billing rates, the total lodestar for my firm’s fees is

$2,872,474.50. I have personally reviewed the time and expense records in this case, as I
normally do with all client billing. I have also exercised billing judgment, as I normally do in
reviewing client billing, by reducing time that appeared to be excessive or duplicative.
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11.

The hourly rates for the attorneys and paralegals included below, in Exhibit 1, are

the same as the usual and customary hourly rates charged for their services in similar complex
class action litigation. The schedule included in Exhibit 1 is a summary of time spent by my
firm’s attorneys and paralegals in securing the rights of and remedies for the Property Class and
the Exposure Class, and the lodestar calculation for such work based on my firm’s historic
billing rates, from March 2016 through December 2021. The schedule was prepared from
contemporaneous, daily time records regularly maintained by my firm. Again, I have removed
from this record the fees and expenses incurred in connection with securing the remedy of
medical monitoring for the Exposure Class.
12.

I have reviewed the declarations of co-counsel Gary Davis and David Silver and

have combined the hours, fees, and expenses of the three law firms in the Exhibit 1. The fees
represent the lodestar for the work Class Counsel have performed on behalf of the Property Class
and the Exposure Class.
13.

These expenses are reflected on my firm’s books and records, prepared from

expense vouchers, check records and other source materials, and represent an accurate
recordation of the expenses incurred, excluding the expenses in connection with the remedy of
medical monitoring.
14.

In addition, as also summarized in Exhibit 1, my firm has incurred $107,461.64 in

unreimbursed expenses in connection with the prosecution of the claims of the Property Class
and the Exposure Class.
15.

In addition to our firm’s unreimbursed expenses, our firm has also contributed to

a common litigation expense account, to which the other law firms representing the Property
Class and Exposure Class have each contributed a share. From this common litigation account
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our firms have paid expert fees, deposition expenses, and other litigation expenses incurred in
connection with this litigation.

In this Declaration I have included all common litigation

expenses, including those associated with the claims of the Property Class and the Exposure
Class.
16.

For major expenses attributable to both the Property Class and the Exposure

Class, we have divided those by the percentage each Class Settlement bears to the total
Settlement, or 23 % for the Exposure Class, and 77% for the Property Class. These major
expenses include liability expert fees, and for their deposition transcripts, because proof of
liability was an element of both the Property Class’s damages claims, and the Exposure Class’s
medical monitoring remedy.
17.

Together, our firms have contributed a total of $859,435.18 to this common

litigation expense account for expenses associated with the claims of the Property Class and the
Exposure Class, and such expenses have been paid from this account.
18.

If the Court would like to review detailed billing records documenting these hours

and expenses, we can provide these records for in camera review.

These records contain

attorney-client privileged and attorney work product information, and it would require an
inordinate amount of time to redact this information.
19.

In addition to those hours and expenses set forth above, I anticipate that my firm

will expend at least 100 more hours during the next six months in briefing and preparation for
the final approval hearing, assisting in the establishment of the Medical Monitoring Program,
supporting Class Members in filing claims, and monitoring the administration of the Property
Class Settlement.
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20.

In addition to the work of my law firm, over the last almost five years Class

Counsel together have expended 20,503.25 hours litigating the Property Class and Exposure
Class members’ claims, yielding lodestar fees totaling $5,534,405.25. In addition, our firms
have incurred a total of $1,035,106.19 in unreimbursed litigation expenses, including
$175,671.01 incurred by our individual firms, and $859,435.18 expended from our firms’
common litigation expense fund on behalf of both the Property Class and the Exposure Class.
21.

It is my opinion, based on 37 years of practice, a significant portion of which

has been devoted to complex environmental litigation, that the hours and expenses
represented herein are reasonable for this case, particularly given the numerous and
extensive pretrial motions, the class certification and Daubert hearing, the involvement of
expert witnesses, the volume of discovery, and the number of depositions.
22.

Because of the nature of this case, it has represented a great deal of risk for our

firm. If not for the prospect of receiving a reasonable fee and receiving reimbursement for the
necessary litigation expenses provided upfront by my firm, we could not have undertaken
representation of the Property Class in this case.
I declare under penalty of perjury under the laws of the State of Vermont and the United
States that the above is true and correct, and that this Declaration was executed on January 12,
2022.
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UNITED STATES DISTRICT COURT
FOR THE
DISTRICT OF VERMONT
JAMES D. SULLIVAN, et al., individually and
on behalf of Class of persons similarly situated,
Plaintiffs,
v.

Civil Action
Docket No. 5:16-cv-00125-gwc

SAINT-GOBAIN PERFORMANCE PLASTICS
CORPORATION,
Defendant.
DECLARATION OF GARY A. DAVIS, ESQ.
I, Gary A. Davis, being competent to provide this Declaration, do declare as follows:
1.

I am making this Declaration in support of Plaintiffs’ Unopposed Motion for

an Award of Attorney’s Fees And Expenses To Class Counsel.
2.

I am one of the Class Counsel for the Property Class in the above-captioned case

and have represented the Class, together with other members of my firm, Davis & Whitlock, P.C.,
since 2016.
3.

During the time Davis & Whitlock has worked on this case, my law partner,

Mr. James (“Jamie”) Whitlock and I have been actively and consistently involved. We have
also had a senior attorney who is of counsel to the firm, Mr. Douglas Ruley, and two associate
attorneys involved, Ms. Katherine Van Marter and Ms. Emily Stein. Ms. Van Marter left the
firm in April of 2019 and has not been involved in this litigation since that time. Ms. Stein
joined the firm in October 2019. An experienced litigation paralegal, Stacy Snow, has also
assisted us in representing the Plaintiffs since July of 2019.
4.

Davis & Whitlock, PC, engages in class action practice involving environmental
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contamination throughout the country and has recently been involved in class actions and mass
actions involving environmental contamination in Alabama, Arkansas, Florida, Georgia, North
Carolina, and Tennessee, in addition to the above-captioned case in Vermont.
5.

I have been engaged in the practice of environmental law exclusively for 39

years, beginning in February 1983, when I founded an office of the Legal Environmental
Assistance Foundation, a non-profit public interest environmental law firm, in Knoxville,
Tennessee. I received a J.D. degree from the University of Tennessee College of Law in 1980
and have previous experience as an environmental engineer. I am licensed to practice law in
Tennessee, North Carolina, and California and have been admitted to practice in the U.S.
District Courts for the Eastern, Middle, and Western Districts of Tennessee, the U.S. District
Court for the Western District of North Carolina, and several U.S. Courts of Appeals. I have
also been admitted pro hac vice in several other U.S. District Courts throughout the
Southeastern United States as well as the U.S. District Court for the District of Vermont.
6.

This Court appointed me as Class Counsel on December 5, 2020 [Doc. 330],

along with Ms. Emily Joselson and Mr. David Silver.
7.

Mr. Jamie Whitlock has 14 years of experience practicing environmental law.

He began working with my firm in February 2008 as an associate attorney and became a
partner with Davis & Whitlock, P.C., upon its formation in 2012. He graduated from Vermont
Law School’s joint degree program, earning a J.D. in 2004 and a Master’s Degree in
Environmental Law in 2001. Prior to joining my firm, he was an associate with Melrose,
Seago & Lay, P.A., in Sylva, North Carolina, where he handled a wide variety of cases with
a focus on civil litigation and plaintiffs’ personal injury matters. He is licensed to practice law
in North Carolina and has been admitted to practice in the U.S. District Courts for the Western
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and Eastern Districts of North Carolina, and the U.S. Court of Appeals for the Fourth Circuit.
He has also been admitted pro hac vice in multiple other U.S. District Courts throughout the
Southeastern United States, as well as the District of Vermont.
8.

Mr. Douglas Ruley has over 31 years of experience practicing environmental law.

He has been of counsel with Davis & Whitlock, P.C., since 2016. He currently is Americas
Director for Client Earth, an international environmental law organization working in over 50
countries, after serving as the organization’s Chief Counsel, supervising a staff of around 100
attorneys, from 2017 - 2020. Prior to working with Davis & Whitlock, Mr. Ruley was Director of
the Environmental and Natural Resources Law Clinic at Vermont Law School. He also managed
the Asheville office of the Southern Environmental Law Center and served as a staff attorney for
Earthjustice in Alaska. He graduated from Harvard Law School magna cum laude in 1987.
9.

Ms. Katherine Van Marter was an associate with Davis & Whitlock from June

2018 until April 2019 and worked on the above-captioned case during that time. Prior to
joining our firm, she was a Senior Research Fellow at the Tulane Institute on Water Resources
Law and Policy, where she worked closely with the Louisiana environmental community. She
received her law degree in 2016 from Tulane University Law School, where she also received
a certification in Environmental Law.
10.

Ms. Emily Stein joined Davis & Whitlock as an associate in October of 2019 and

has worked on this matter until November 2021. Prior to joining our firm, she spent four years
pursuing a Ph.D. in International and Environmental Law at Uppsala University in Uppsala,
Sweden. Prior to that, after receiving her L.L.M. in Environmental Law and Policy from Lewis &
Clark Law School in 2011, she was active for several years in legal and advocacy work for various
environmental non-profit organizations and public interest environmental attorneys in the western
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United States, including Western Resource Advocates and Recycle Utah. Ms. Stein received her
law degree from New York Law School in 2006, and also worked as a Staff Attorney with the
New York Court of Appeals for two years.
11.

Ms. Stacy Snow is a paralegal with Davis & Whitlock who has worked on this

matter since she joined the firm in July of 2019. Prior to joining our firm, she was a litigation
paralegal with the Van Winkle Law Firm in Asheville, North Carolina, where she worked on
medical malpractice cases, workers compensation cases, and general litigation matters.
12.

Our firm uses MyCase© cloud-based software to record time and expenses for

billing, and we have kept contemporaneous time and expense records throughout this litigation
using this software.
13.

In order to develop the lodestar for our request for attorney fees for the proposed

Class Settlement, we classified our hours as related to the Property Class or the Exposure
Class, so that the attorney fees can be considered separately for each Class and there is no
duplication of time. For the tasks that were for both Classes, including the combination class
certification/Daubert hearing conducted by the Court in April 2019, we split the hours
between the two Classes.
14.

The lodestar fees sought in this case are based on the following hourly rates for

the attorneys and paralegal:
Senior Attorneys (Davis, Whitlock, Ruley) $400 per hour
Associate Attorneys (Van Marter, Stein)
$250 per hour
Paralegal (Snow)
$125 per hour
15.

I have been involved in environmental litigation throughout this country for the

past 39 years, including in states where attorney fees for experienced practitioners are the
highest (e.g., California). Based upon my experience and knowledge of the fees charged by
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attorneys specializing in complex environmental litigation in federal courts with similar
background and experience, I believe that the hourly rates for the senior attorneys, including
myself, and for our associates are reasonable for this case. I also believe that the hourly rate
for our experienced paralegal is reasonable.
16.

The total number of hours expended by my firm from March 2016 through January

10, 2022, is 4,416.7 hours for the Property Class and 2,083 hours for the Exposure Class. At my
firm’s billing rates as set forth above, the total lodestar for my firm’s fee request is $1,636,941 for
the Property Class and $808,805 for the Exposure Class.
17.

In addition, my firm has incurred the following unreimbursed expenses in

connection with the prosecution of the claims of the two classes. These expenses consist
primarily of travel-related and other litigation expenses that have been paid directly by Davis
& Whitlock. These are all billed at actual cost without any markup by my firm.
Property Class
Travel (airfare, hotel, meals):
Office (copies, postage, database services):
Filing Fees (pro hac vice):
Total:

$17,284.92
$16,152.81
$652.00
$34,089.73

Exposure Class
Travel (airfare, hotel, meals):
Experts (fees, expenses):
Office (copies, postage, database services):
Total:

$23,064.71
$1,513.94
$1,628.96
$26,207.61

The rest of the major litigation expenses have been paid through a shared litigation expense
account held by the Langrock firm and are reflected in the Declaration of Emily Joselson.
18.

If the Court would like to review detailed billing records documenting these hours

and expenses, we can provide these records for in camera review. These records contain privileged
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attorney-client and attorney work product information, and it would require an inordinate amount
of time to redact this information.
19.

In addition to those hours and expenses set out above, I anticipate that my firm will

expend at least 100 more hours during the next 6 months in briefing and preparation for the final
approval hearing, assisting in the establishment of the Medical Monitoring Program, and assisting
the two Vermont firms in the support of Class Members in filing claims and monitoring the
administration of the Property Class Settlement.
20.

It is my opinion, based on 38 years of practice devoted exclusively to complex

environmental litigation, that the total hours and expenses for the three Class Counsel law
firms set out in the Declaration of Emily Joselson are reasonable for this case, particularly
given the numerous and extensive pretrial motions, the class certification and Daubert
hearing, the involvement of several expert witnesses, the volume of discovery, the number of
depositions, and the lengthy settlement negotiations.
21.

Because of the nature of this case, it has represented a great deal of risk for our

small firm. If not for the prospect of receiving a reasonable fee and receiving reimbursement for
the necessary litigation expenses provided upfront by my firm, we could not have undertaken
representation of the Classes in this case.
22.

In addition, the employment of my firm in this case, due to the tremendous

commitment of attorney and paralegal time and the amount of litigation expense advances, has
limited our employment in other cases.
I declare under penalty of perjury that the foregoing is true and correct to the extent of my
knowledge, information and belief.
This the 12th day of January 2022.
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__________________________
Gary A. Davis
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UNITED STATES DISTRICT COURT
FOR THE
DISTRICT OF VERMONT
JAMES D. SULLIVAN and LESLIE
ADDISON, WILLIAM S. SUMNER, JR.,
RONALD S. HAUSTHOR, GORDON
GARRISON, and TED and LINDA
CRAWFORD, Individually and on behalf
of Class of persons similarly situated,
Plaintiffs,

Civil Action No. 5:16-cv-000125-GWC

V.

SAINT-GOBAIN PERFORMANCE
PLASTICS CORPORATION,
Defendant.

DECLARATION OF DAVID F. SILVER
I, David F. Silver, declare as follows:
1.

I am a pminer with the law firm of Barr Sternberg Moss Silver & Munson, P.C. ,

one of the Class Counsel representing Class Representatives James Sullivan, Leslie Addison,
William Sumner, Ron Hausthor, Gordon Garrison, and Ted and Linda Crawford, and the two
ce1iified Classes, the Prope1iy Class, and the Exposure Class, in the above-captioned matter.
2.

I submit this Declaration to set fo1ih the basis for calculating fees and expenses my

firm has incurred, from March 2016 to December 2021 . I have specifically included in this analysis
Class Counsel's fees and expenses related to seeking the legal remedies for the Property Class,
and the injunctive remedy of medical monitoring for the Exposure Class. Thus, this Declaration
sets fo1ih the basis for calculation of fees and expenses for prosecuting all claims of both Classes.
3.

I have been a practicing attorney since September, 1983, when I was pennitted to

practice under the relevant New York State law as a Staff Attorney for The Legal Aid Society in
Bronx County while awaiting to be forn1erly admitted. I was admitted to practice law by The
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Appellate Division of The Supreme Comi of the State of New York for the First Judicial
Depaiiment on June 4, 1984. I was admitted to practice by the Vennont Supreme Comi in 1990.
I am licensed to practice before the Vennont Supreme Comi, the United States District Comi for
the District ofVennont, the United States District Comi for the Eastern and Southern Districts of
New York, and the comis of the State of New York.
4.

I obtained my undergraduate degree from Boston University, cum laude, and my

Juris Doctor from Benjamin Cardozo School of Law, cum laude. Upon graduating from law
school in 1983, I worked as a staff attorney for the New York Legal Aid Society, Bronx
Division, where I represented hundreds of indigent people charged with state crimes. As a public
defender for three years in the Bronx, I tried twelve jury trials to verdict, eleven of them felony
matters. In 1987, I joined the Federal Defender Division, of the Legal Aid Society in New York.
I worked as a staff attorney for the Federal Defender office in the Southern District of New York
until 1990. In the tlu·ee years as a Federal Defender, I represented hundreds of clients charged
with federal crimes. Many of the cases I worked on involved complex matters, such as securities
fraud , RICO, multi-defendant conspiracy charges, and complex federal sentencing guideline
issues. During my tenure as a Federal Defender, I tried ten jury trials to verdict, seven of them
felony matters. In 1990, I came to Bennington, Vermont and worked for the next two years as
one of two Public Defenders for the County of Bennington. In 1992, I became a paiiner at the
finn at which I currently work. Almost all of my practice in the past 25 years has consisted of
criminal and civil litigation. During those years I have worked on many complex civil and
criminal matters in both state and federal courts. Since becoming a partner at Barr Sternberg, I
have tried twenty-one jury trials to verdict, including eleven civil jury trials. In four of those civil
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trials, I acted as co-counsel , the rest as lead counsel. Throughout my career so far, I have tried
forty-tlu·ee jury trials to verdict. I have also tried several other cases that settled during trial.
5.

With respect to environmental litigation, I represented the towns of Haiiford and

Craftsbury, Vem1ont, as local counsel in a successful federal niulti-district litigation against
many of the nation's largest oil companies for polluting their municipal water systems with the
chemical MTBE. In my role as local counsel , I worked closely with lead counsel in drafting
pleadings, providing responses to defense inten-ogatories and in fo1111ing litigation strategy. With
respect to other civil matters, I have served as lead counsel or co-counsel in three complex
wrongful death cases involving tractor-trailer trncking, one of which settled during trial in
Federal District Comi in Vennont; I was lead counsel in a Plaintiff's federal employment
discrimination claim that culminated in a week- long trial ending in a Plaintiff's verdict; I was
co-counsel in a complex wrongful death case involving a claim of negligence against a
methadone clinic; and co-counsel in a complex construction lawsuit.
6.

I am Board Ce1iified in Criminal Trial Law by the National Board of Trial

Advocacy and have been since May 2001 .
7.

In the case at bar, I have been and continue to be fully and sufficiently engaged

and informed about the material aspects of this case so as to ensure vigorous advocacy on behalf
of the Classes.
8.

From the outset our firm has worked with experienced and able co-counsel ,

including Gary A. Davis, Esq. , and James ("Jamie") Whitlock, Esq ., of Davis & Whitlock, P.C. ,
an environmental law firm in Asheville, N.C ., and Emily J. Joselson, Esq. , a partner at Langrock
Sperry & Wool , LLP, one of the leading environmental litigation firms in Vennont.
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9.

Others in my finn who have participated in our legal representation in this matter

include paiiners such as myself, associate attorneys, paralegals, and other professional supp01i
staff, all of whom have worked under my direction.
10.

The schedule attached hereto as Exhibit 1 is a detailed summary indicating the

time spent by my finn's attorneys and professional support staff who were involved in this
litigation. The lodestar calculation based is based on my knowledge gained during thi1iy years of
practice in Vern1ont regarding a reasonable hourly rate for attorneys with my level of trial
experience and success and on my finn's historic billing rates from March 2016 to the date of
this Declaration. The schedule was prepared from contemporaneous, daily time records regularly
prepared and maintained by my finn.
11 .

I have personally reviewed each time and expense record in this case, as I

nonnally do with all client billing. I have also exercised billing judgment, as I normally do in
reviewing client billing, by reducing time that appeared to be excessive or duplicative.
12.

The hourly rates for the attorneys and professional supp01i staff included in

Exhibit 1 are the same as the usual and customary hourly rates charged for their services in
similar complex class action litigation.
13.

The fees sought in this case are based on the following hourly rates for the

attorneys and paralegals:
David F. Silver and other partners
Alexander Dean, Rachel Strecker, and other associates
Didi Gingue and other suppo1i staff

14.

$300 per hour
$250 per hour
$100 per hour

The total number of hours expended on this litigation by my finn from March

2016, through December 2021 , including time spent on both the Property Class claims, and the
Exposure Class claims, is 1,848.6. Of that total , our finn spent 1610.60 hours on the claims of
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the Property Class, and 238.00 hours on the claims of the Exposure Class. At my finn's historic
billing rates, the total lodestar for my fim1 ' s fees is $391,895.00. Of that total, $48,527.50 is
related to the claims of the Prope1iy Class, and $343,367.50 is related to the claims of the
Exposure Class.
15.

As detailed in Exhibit 2, my fom has incmTed a total of$7,412.76 in

unreimbursed expenses in connection with the prosecution of this litigation. This does not
include the funds my firm contributed to the "Common Fund" for expenses related to this
lawsuit.
16.

The expenses incurred in this action are reflected on my finn' s books and records.

These books and records are prepared from expense vouchers, check records, and other source
materials and represent an accurate recordation of the expenses incmTed.
17.

If the Court would like to review detailed billing records documenting these hours

and expenses, we can provide these records for in camera review. These records contain attorneyclient privileged and attorney work product infonnation, and it would require an inordinate amount
of time to redact this information.
18.

In addition to those hours and expenses set out above, 1 anticipate that my firm will

expend at least 100 more hours during the next 6 months in briefing and preparation for the final
approval hearing, assisting in the establishment of the Medical Monitoring Program, supporting
Class Members in filing claims, and monitoring the administration of the Property Class
Settlement.
l 9.

It

is my opinion, based on

37

years of practice as a Lrial lawyer as outlined

above, that the total hours represented for Class Counsel ' s representation of the two Classes
are reasonable for this case, particularly given the numerous and extensive pretrial motions ,
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the class ce1iification and Daubert hearing, the involvement of several expe1i witnesses, the
volume of discovery, and the number of depositions.
20.

Because of the nature of this case, it has represented a great deal of risk for our

small fim1. If not for the prospect of receiving a reasonable fee and receiving reimbursement for
the necessary litigation expenses provided upfront by my fim1, we could not have unde1iaken
representation of the Prope1iy Class in this case.
21.

In addition, the employment of my finn in this case, due to the tremendous

commitment of attorney and paralegal time and the amount of litigation expense advances, has
limited our employment in other cases.
I declare under penalty of pe1jury under the laws of the State ofVennont and the United
States that the above is true and correct, and that this declaration was executed on January 12,

L t:f?r:JJ

2022.
~
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UNITED STATES DISTRICT COURT
FOR THE
DISTRICT OF VERMONT
JAMES D. SULLIVAN and LESLIE
ADDISON, WILLIAM S. SUMNER, JR.,
RONALD S. HAUSTHOR, GORDON
GARRISON, and TED and LINDA
CRAWFORD, Individually and on behalf
of Class of persons similarly situated,
Plaintiffs,

Civil Action No. 5:16-cv-000125-GWC

v.
SAINT-GOBAIN PERFORMANCE
PLASTICS CORPORATION,
Defendant.
DECLARATION OF EMILY J. JOSELSON
I, Emily J. Joselson, declare as follows:
1.

I am making this Declaration in support of Plaintiffs’ Memorandum in Support of

Unopposed Motion for an Award of Attorney’s Fees and Expenses to Class Counsel.
2.

I am one of the Class Counsel for the Property Class in the above-captioned case

and have represented the Class, together with other members of my firm, Langrock Sperry &
Wool, LLP, since 2016.
3.

I submit this Declaration in support of Class Counsel’s fees and expense

calculations, from March 2016 through December 2021. I have specifically included in this
analysis Class Counsel’s fees and expenses related to seeking the legal remedies for the Property
Class, and the injunctive remedy of medical monitoring for the Exposure Class. Thus, this
Declaration sets forth the basis for calculation of fees and expenses for prosecuting all claims of
both Classes.
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4.

I have been a licensed, practicing attorney since 1982. I am licensed to practice

before the Vermont Supreme Court, the United States District Court for the District of Vermont,
the United States District Court for the Western District of Massachusetts, the United States
Court of Appeals for the Second Circuit, and the United States Supreme Court.
5.

Since joining Langrock Sperry & Wool in 1983, my practice has included

complex environmental cases, personal injury cases, products liability cases, and other civil
matters.
6.

I have served as counsel, or lead counsel, in many environmental cases over the

last 37 years, including but not limited to the following: Ouellette v. International Paper Co.,
U.S. District Court (D.Vt.) (class action on behalf of over 300 property owners in three towns
along Vermont’s Lake Champlain shoreline, for air and water contamination); Aiken v. General
Electric Co., State of New York, Supreme Court, Washington County (joinder action on behalf
of more than 40 property owners and two commercial properties in Fort Edward, New York, for
soil vapor contamination); Lewis v. General Electric Co., U.S. District Court (W. D. Ma.)
(joinder action on behalf of more than 50 property owners in Pittsfield, Massachusetts, for PCB
contamination); Allen v. Unifirst Corp., Vermont Superior Court, Washington County (joinder
action on behalf of 26 property owners in Williamstown, Vermont, for stigma damages arising
from volatile organic chemical contamination).

I have represented numerous additional

individuals and groups of property owners, in suits against gas stations, landfills, and other
corporate neighbors, for air and/or water pollution. In addition, I served as local counsel in Allen
v. Dairy Farmers of America, et al., U. S. District Court (D.Vt.) (class action on behalf of on
behalf of Alice E. and Laurance E. Allen d/b/a Al-Lens Farm, Garret and Ralph Sitts, and the
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non-Dairy Farmers of America, Inc. (“DFA”) and non-Dairy Marketing Services LLC (“DMS”)
subclass, alleging antitrust violations).
7.

In the case at bar I, along with Gary A. Davis, Esq. and David F. Silver, Esq.,

have been appointed to serve as Class Counsel. [Doc. 330]. From the outset our firm has
worked closely with Davis & Whitlock, P.C., an environmental law firm in Asheville, N.C., and
David F. Silver, Esq., of BarrSternberg Moss Silver & Munson, P.C., a general litigation law
firm in Bennington, VT. I have been and continue to be fully and sufficiently engaged and
informed about the material aspects of this case to ensure vigorous advocacy on behalf of the
Classes.
8.

Others in my firm who have participated in our legal representation in this matter

include senior attorneys such as myself, associate attorneys, and paralegals, all of whom have
worked under my direction.
9.

The lodestar fees sought in this case for the work securing the rights of and

remedies for the Property Class are as follows:
Emily Joselson and other senior attorneys
Associate attorneys
Paralegals
10.

$350 per hour
$225 per hour
$110 per hour

The total number of hours expended by my firm from March 2016 through

December 2021, including the time spent on property injuries and medical monitoring, is
12,156.05.

At my firm’s historic billing rates, the total lodestar for my firm’s fees is

$2,872,474.50. I have personally reviewed the time and expense records in this case, as I
normally do with all client billing. I have also exercised billing judgment, as I normally do in
reviewing client billing, by reducing time that appeared to be excessive or duplicative.
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11.

The hourly rates for the attorneys and paralegals included below, in Exhibit 1, are

the same as the usual and customary hourly rates charged for their services in similar complex
class action litigation. The schedule included in Exhibit 1 is a summary of time spent by my
firm’s attorneys and paralegals in securing the rights of and remedies for the Property Class and
the Exposure Class, and the lodestar calculation for such work based on my firm’s historic
billing rates, from March 2016 through December 2021. The schedule was prepared from
contemporaneous, daily time records regularly maintained by my firm. Again, I have removed
from this record the fees and expenses incurred in connection with securing the remedy of
medical monitoring for the Exposure Class.
12.

I have reviewed the declarations of co-counsel Gary Davis and David Silver and

have combined the hours, fees, and expenses of the three law firms in the Exhibit 1. The fees
represent the lodestar for the work Class Counsel have performed on behalf of the Property Class
and the Exposure Class.
13.

These expenses are reflected on my firm’s books and records, prepared from

expense vouchers, check records and other source materials, and represent an accurate
recordation of the expenses incurred, excluding the expenses in connection with the remedy of
medical monitoring.
14.

In addition, as also summarized in Exhibit 1, my firm has incurred $107,461.64 in

unreimbursed expenses in connection with the prosecution of the claims of the Property Class
and the Exposure Class.
15.

In addition to our firm’s unreimbursed expenses, our firm has also contributed to

a common litigation expense account, to which the other law firms representing the Property
Class and Exposure Class have each contributed a share. From this common litigation account
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our firms have paid expert fees, deposition expenses, and other litigation expenses incurred in
connection with this litigation.

In this Declaration I have included all common litigation

expenses, including those associated with the claims of the Property Class and the Exposure
Class.
16.

For major expenses attributable to both the Property Class and the Exposure

Class, we have divided those by the percentage each Class Settlement bears to the total
Settlement, or 23 % for the Exposure Class, and 77% for the Property Class. These major
expenses include liability expert fees, and for their deposition transcripts, because proof of
liability was an element of both the Property Class’s damages claims, and the Exposure Class’s
medical monitoring remedy.
17.

Together, our firms have contributed a total of $859,435.18 to this common

litigation expense account for expenses associated with the claims of the Property Class and the
Exposure Class, and such expenses have been paid from this account.
18.

If the Court would like to review detailed billing records documenting these hours

and expenses, we can provide these records for in camera review.

These records contain

attorney-client privileged and attorney work product information, and it would require an
inordinate amount of time to redact this information.
19.

In addition to those hours and expenses set forth above, I anticipate that my firm

will expend at least 100 more hours during the next six months in briefing and preparation for
the final approval hearing, assisting in the establishment of the Medical Monitoring Program,
supporting Class Members in filing claims, and monitoring the administration of the Property
Class Settlement.
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20.

In addition to the work of my law firm, over the last almost five years Class

Counsel together have expended 20,503.25 hours litigating the Property Class and Exposure
Class members’ claims, yielding lodestar fees totaling $5,534,405.25. In addition, our firms
have incurred a total of $1,035,106.19 in unreimbursed litigation expenses, including
$175,671.01 incurred by our individual firms, and $859,435.18 expended from our firms’
common litigation expense fund on behalf of both the Property Class and the Exposure Class.
21.

It is my opinion, based on 37 years of practice, a significant portion of which

has been devoted to complex environmental litigation, that the hours and expenses
represented herein are reasonable for this case, particularly given the numerous and
extensive pretrial motions, the class certification and Daubert hearing, the involvement of
expert witnesses, the volume of discovery, and the number of depositions.
22.

Because of the nature of this case, it has represented a great deal of risk for our

firm. If not for the prospect of receiving a reasonable fee and receiving reimbursement for the
necessary litigation expenses provided upfront by my firm, we could not have undertaken
representation of the Property Class in this case.
I declare under penalty of perjury under the laws of the State of Vermont and the United
States that the above is true and correct, and that this Declaration was executed on January 12,
2022.
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UNITED STATES DISTRICT COURT
FOR THE
DISTRICT OF VERMONT
JAMES D. SULLIVAN and LESLIE
ADDISON, WILLIAM S. SUMNER, JR.,
RONALD S. HAUSTHOR, GORDON
GARRISON, and TED and LINDA
CRAWFORD, Individually and on behalf
of Class of persons similarly situated,
Plaintiffs,

Civil Action No. 5:16-cv-000125-GWC

V.

SAINT-GOBAIN PERFORMANCE
PLASTICS CORPORATION,
Defendant.

DECLARATION OF DAVID F. SILVER
I, David F. Silver, declare as follows:
1.

I am a pminer with the law firm of Barr Sternberg Moss Silver & Munson, P.C. ,

one of the Class Counsel representing Class Representatives James Sullivan, Leslie Addison,
William Sumner, Ron Hausthor, Gordon Garrison, and Ted and Linda Crawford, and the two
ce1iified Classes, the Prope1iy Class, and the Exposure Class, in the above-captioned matter.
2.

I submit this Declaration to set fo1ih the basis for calculating fees and expenses my

firm has incurred, from March 2016 to December 2021 . I have specifically included in this analysis
Class Counsel's fees and expenses related to seeking the legal remedies for the Property Class,
and the injunctive remedy of medical monitoring for the Exposure Class. Thus, this Declaration
sets fo1ih the basis for calculation of fees and expenses for prosecuting all claims of both Classes.
3.

I have been a practicing attorney since September, 1983, when I was pennitted to

practice under the relevant New York State law as a Staff Attorney for The Legal Aid Society in
Bronx County while awaiting to be forn1erly admitted. I was admitted to practice law by The
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Appellate Division of The Supreme Comi of the State of New York for the First Judicial
Depaiiment on June 4, 1984. I was admitted to practice by the Vennont Supreme Comi in 1990.
I am licensed to practice before the Vennont Supreme Comi, the United States District Comi for
the District ofVennont, the United States District Comi for the Eastern and Southern Districts of
New York, and the comis of the State of New York.
4.

I obtained my undergraduate degree from Boston University, cum laude, and my

Juris Doctor from Benjamin Cardozo School of Law, cum laude. Upon graduating from law
school in 1983, I worked as a staff attorney for the New York Legal Aid Society, Bronx
Division, where I represented hundreds of indigent people charged with state crimes. As a public
defender for three years in the Bronx, I tried twelve jury trials to verdict, eleven of them felony
matters. In 1987, I joined the Federal Defender Division, of the Legal Aid Society in New York.
I worked as a staff attorney for the Federal Defender office in the Southern District of New York
until 1990. In the tlu·ee years as a Federal Defender, I represented hundreds of clients charged
with federal crimes. Many of the cases I worked on involved complex matters, such as securities
fraud , RICO, multi-defendant conspiracy charges, and complex federal sentencing guideline
issues. During my tenure as a Federal Defender, I tried ten jury trials to verdict, seven of them
felony matters. In 1990, I came to Bennington, Vermont and worked for the next two years as
one of two Public Defenders for the County of Bennington. In 1992, I became a paiiner at the
finn at which I currently work. Almost all of my practice in the past 25 years has consisted of
criminal and civil litigation. During those years I have worked on many complex civil and
criminal matters in both state and federal courts. Since becoming a partner at Barr Sternberg, I
have tried twenty-one jury trials to verdict, including eleven civil jury trials. In four of those civil

2

Case 5:16-cv-00125-gwc Document 475-2 Filed 01/13/22 Page 3 of 6

trials, I acted as co-counsel , the rest as lead counsel. Throughout my career so far, I have tried
forty-tlu·ee jury trials to verdict. I have also tried several other cases that settled during trial.
5.

With respect to environmental litigation, I represented the towns of Haiiford and

Craftsbury, Vem1ont, as local counsel in a successful federal niulti-district litigation against
many of the nation's largest oil companies for polluting their municipal water systems with the
chemical MTBE. In my role as local counsel , I worked closely with lead counsel in drafting
pleadings, providing responses to defense inten-ogatories and in fo1111ing litigation strategy. With
respect to other civil matters, I have served as lead counsel or co-counsel in three complex
wrongful death cases involving tractor-trailer trncking, one of which settled during trial in
Federal District Comi in Vennont; I was lead counsel in a Plaintiff's federal employment
discrimination claim that culminated in a week- long trial ending in a Plaintiff's verdict; I was
co-counsel in a complex wrongful death case involving a claim of negligence against a
methadone clinic; and co-counsel in a complex construction lawsuit.
6.

I am Board Ce1iified in Criminal Trial Law by the National Board of Trial

Advocacy and have been since May 2001 .
7.

In the case at bar, I have been and continue to be fully and sufficiently engaged

and informed about the material aspects of this case so as to ensure vigorous advocacy on behalf
of the Classes.
8.

From the outset our firm has worked with experienced and able co-counsel ,

including Gary A. Davis, Esq. , and James ("Jamie") Whitlock, Esq ., of Davis & Whitlock, P.C. ,
an environmental law firm in Asheville, N.C ., and Emily J. Joselson, Esq. , a partner at Langrock
Sperry & Wool , LLP, one of the leading environmental litigation firms in Vennont.
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9.

Others in my finn who have participated in our legal representation in this matter

include paiiners such as myself, associate attorneys, paralegals, and other professional supp01i
staff, all of whom have worked under my direction.
10.

The schedule attached hereto as Exhibit 1 is a detailed summary indicating the

time spent by my finn's attorneys and professional support staff who were involved in this
litigation. The lodestar calculation based is based on my knowledge gained during thi1iy years of
practice in Vern1ont regarding a reasonable hourly rate for attorneys with my level of trial
experience and success and on my finn's historic billing rates from March 2016 to the date of
this Declaration. The schedule was prepared from contemporaneous, daily time records regularly
prepared and maintained by my finn.
11 .

I have personally reviewed each time and expense record in this case, as I

nonnally do with all client billing. I have also exercised billing judgment, as I normally do in
reviewing client billing, by reducing time that appeared to be excessive or duplicative.
12.

The hourly rates for the attorneys and professional supp01i staff included in

Exhibit 1 are the same as the usual and customary hourly rates charged for their services in
similar complex class action litigation.
13.

The fees sought in this case are based on the following hourly rates for the

attorneys and paralegals:
David F. Silver and other partners
Alexander Dean, Rachel Strecker, and other associates
Didi Gingue and other suppo1i staff

14.

$300 per hour
$250 per hour
$100 per hour

The total number of hours expended on this litigation by my finn from March

2016, through December 2021 , including time spent on both the Property Class claims, and the
Exposure Class claims, is 1,848.6. Of that total , our finn spent 1610.60 hours on the claims of
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the Property Class, and 238.00 hours on the claims of the Exposure Class. At my finn's historic
billing rates, the total lodestar for my fim1 ' s fees is $391,895.00. Of that total, $48,527.50 is
related to the claims of the Prope1iy Class, and $343,367.50 is related to the claims of the
Exposure Class.
15.

As detailed in Exhibit 2, my fom has incmTed a total of$7,412.76 in

unreimbursed expenses in connection with the prosecution of this litigation. This does not
include the funds my firm contributed to the "Common Fund" for expenses related to this
lawsuit.
16.

The expenses incurred in this action are reflected on my finn' s books and records.

These books and records are prepared from expense vouchers, check records, and other source
materials and represent an accurate recordation of the expenses incmTed.
17.

If the Court would like to review detailed billing records documenting these hours

and expenses, we can provide these records for in camera review. These records contain attorneyclient privileged and attorney work product infonnation, and it would require an inordinate amount
of time to redact this information.
18.

In addition to those hours and expenses set out above, 1 anticipate that my firm will

expend at least 100 more hours during the next 6 months in briefing and preparation for the final
approval hearing, assisting in the establishment of the Medical Monitoring Program, supporting
Class Members in filing claims, and monitoring the administration of the Property Class
Settlement.
l 9.

It

is my opinion, based on

37

years of practice as a Lrial lawyer as outlined

above, that the total hours represented for Class Counsel ' s representation of the two Classes
are reasonable for this case, particularly given the numerous and extensive pretrial motions ,
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the class ce1iification and Daubert hearing, the involvement of several expe1i witnesses, the
volume of discovery, and the number of depositions.
20.

Because of the nature of this case, it has represented a great deal of risk for our

small fim1. If not for the prospect of receiving a reasonable fee and receiving reimbursement for
the necessary litigation expenses provided upfront by my fim1, we could not have unde1iaken
representation of the Prope1iy Class in this case.
21.

In addition, the employment of my finn in this case, due to the tremendous

commitment of attorney and paralegal time and the amount of litigation expense advances, has
limited our employment in other cases.
I declare under penalty of pe1jury under the laws of the State ofVennont and the United
States that the above is true and correct, and that this declaration was executed on January 12,
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Exhibit 1
BILLABLE TIME
Medical Monitoring Class March 7, 2016 to December 29, 2021:
Timekeeper Type
Hours
Rate/Hr
Total fees
Partners
99.60
$300.00 $29,880.00
Associates
32.05
$250.00 $8,012.50
Paralegals
106.35
$100.00 $10,635.00
Totals
238.00
$48,527.50
Property Class March 7, 2016 to December 29, 2021:
Timekeeper type
Hours
Rate/Hr
Partners
580.75
$300.00
Associates
441.05
$250.00
Paralegals
588.80
$100.00
Totals 1610.60

Total Fees
$174,225.00
$110,262.50
$58,880.00
$343,367.50
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Exhibit 2
EXPENSES
Exposure Class Expenses March 7,2016 to December 28, 2021:
Date
7/11/2016
8/4/2016
8/25/2016

Amount

Description

$934.65 Postage
$551.2 Stationery/Supplies
$1,448.81 Photocopy and mailing/postage expense

8/8/2016

$1.15 Postage

12/7/2016

$3.46 Postage

12/21/2016

$2.41 Postage

1/4/2017

$6.45 Postage

1/10/2017

$0.89 Postage

1/19/2017

$1.78 Postage

1/31/2017

$0.67 Postage

3/1/2017

$1.76 Postage

3/8/2017

$0.67 Postage

7/19/2017

$0.46 Postage

8/17/2017

$6.56 Postage

EXP TOTAL

$2,960.92

Property Class Expenses March 7,2016 to December 28, 2021:
Date
Amount
Description
02/08/2021
$.91 Postage
02/09/2021

$.91 Postage

11/08/2021

$.53 Postage

11/10/2021
11/10/2021

$9.00 Photocopy expenses
$.53 Postage

12/02/2021

$129.92 Mileage Reimbursement – 2019 Daubert Hearing

12/02/2021

$126.50 Mileage Reimbursement – 2020 Settlement Conference

03/07/2016
to
02/01/2021

$4,693.07 Postage, photocopying fees, town clerk fees for copies of
deeds, PACER Charges, mileage reimbursement, Mediation
expenses

EXP TOTAL

$ 4,451.84

